NEW DISCIPLINARY PROCEDURE
GUIDANCE

The following disciplinary procedures replaces the Fire Services (Discipline) Regulations
1985 that were abolished on 1 October 2004. However, the National Joint Council,
recognising the requirement for fire authorities to undertake training on a new discipline
procedure and to deal with the required administration, has resolved to continue to apply the
Discipline Regulations on a non-statutory basis until 1 January 2005. The only difference
being that the individual will not be able to pursue their case to the Secretary of State. It
should be noted that some brigades have decided to extend this non-statutory use of the
Discipline Regulations into mid 2005. Information relating to the Fire Services (Discipline)
Regulations 1985 and Guidance Notes are still available by contacting FOA Head Office.

Introduction

1. This procedure applies in cases of conduct, unsatisfactory work performance and poor
attendance. For further details please refer to the guidance. The guidance covers the
scope of the procedure; the requirement to undertake an appropriate investigation; the
stages of the procedure; the sanctions available to the employer; the rights of the
employee; and the appeal mechanism; etc.

2. The basis of this procedure is that the principle of natural justice applies, at every
stage, in a framework which also ensures fairness for both employees and managers.
A guiding principle of the procedure is to obtain improvement and remedy problems.

3. Employees have a statutory right to be accompanied by a fellow employee or trade
union official at all formal stages of the procedure.

Informal stage

4.  This is an informal discussion with the line manager. The separate formal stages of
initiating action, investigation, hearing and decision are not relevant at this stage. The
informal approach means that minor problems should be dealt with quickly and
confidentially. The line manager will speak to the employee about their conduct,
attendance or performance and may put this in writing although it would not form part
of the disciplinary record.

5. At the informal stage the manager should ensure that employees are clear of the
expected outcomes and the process by which they will be achieved.

First formal stage

6. An employee’s line manager, at Watch Manager level or above, may initiate the
disciplinary process and investigate. Where, following a disciplinary meeting, the
employee is found guilty of misconduct; the usual first step would be to give them a
warning.

7. A warning must give details and an explanation of the decision. It should warn the
employee that failure to improve or modify behaviour may lead to further disciplinary



9.

action, and advise them of their right of appeal. A warning should be disregarded for
disciplinary purposes after six months.

Where the issue is one of unsatisfactory performance or unsatisfactory attendance,
please refer to the guidance.

A warning may only be given to an employee by their Station Manager or above.

Second formal stage

10.

11.

12.

Where there is a failure to improve or change behaviour in the timescale set at the first
formal stage, or where the offence is sufficiently serious, the sanction may be no
greater than a final written warning. This sanction may only be issued after a further
investigation and hearing.

A final written warning must give details and an explanation of the decision. It should
warn the employee that failure to improve or modify behaviour may lead to dismissal or
to some other sanction, and advise them of their right of appeal. A final written warning
should be disregarded for disciplinary purposes after eighteen months. Where a lesser
sanction is issued, the same right of appeal applies.

A final written warning may only be given to an employee by their Group Manager (or
equivalent) or above.

Third formal stage

13.

14,

Where employees continually fail to improve, or where the offence is sufficiently
serious, there should be an investigation and hearing. The sanctions available may
include dismissal. Alternatively, the outcome may be a sanction less than dismissal
(see guidance for details). Employees must be told they have the right to appeal and
details of the appeals process.

Any sanction up to dismissal may only be given to an employee by their Area/Brigade
Manager.

Gross misconduct

15.

Acts which constitute gross misconduct, are those resulting in a serious breach of
contractual terms and thus potentially liable for summary dismissal. It is still important
to establish the facts before taking any action. Please refer to the guidance for further
information.

General issues

16.

Other general issues to be aware of include the following:

e Grievance during a disciplinary procedure.
o Disciplinary action against trade union representatives.
e Criminal offences.

e Suspension.

Further details are given in the following Guidance.
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Introduction
Preamble

The disciplinary procedures will be made available to all employees, for instance on a
notice board and in the staff handbook and will be referred to in contracts of
employment. Management will do all they can to ensure that every employee knows
and understands the procedures, including those employees whose first language is
not English or who have trouble reading. This will be done as part of each employee’s
induction process.

The procedure, which reflects and improves on the statutory provisions and the ACAS
Code on Disciplinary and Grievance Procedures, is designed to help and encourage
all employees to achieve and maintain standards of conduct, attendance and job
performance. The aim is to ensure consistent and fair treatment for all employees in
the organisation. Disciplinary procedures are a legal requirement in certain
circumstances (see Appendix A).

The procedure should be supplemented locally by more detailed guidance, for
example on the conduct of hearings. Every effort should be made to jointly agree such
guidance.

All managers, at every level, who may be involved in disciplinary action shall be fully
trained and competent in the operation of the procedure. Responsibility for the
appropriate level of disciplinary action must be in accordance with the relevant role
map, the role of the manager and levels of delegated authority.

The basis of this procedure is that the principle of natural justice both applies, and is
clearly seen to apply, at every stage. The aim is to ensure that appropriate action can
be taken without unnecessary delay, but in a framework which also ensures fairness
for both employees and managers.

The guiding principle of the procedure is that, in every case except dismissal, the aim
is to obtain improvement and remedy problems. Each case shall be treated on its
merits in the light of the particular circumstances involved.

On issues of conduct the procedure may be initiated at any stage depending on the
seriousness of the case. Where issues concern unsatisfactory performance and/or
attendance the stages in the procedure would normally be followed in sequence and
account should be taken of the Personal Development Record (PDR).

On issues of incapacity at work brought on by mis-use of alcohol or drugs, separate
remedial procedures should be considered as an alternative.
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Scope

This guidance covers the scope of the procedure (conduct, attendance and job
performance); the requirement to undertake an appropriate investigation; the stages of
the procedure; the sanctions available to the employer; the rights of the employee; and
the appeal mechanism; etc.

The disciplinary procedure is designed to cover behaviour which is contrary to that
necessary for ensuring a safe and efficient workplace, and for maintaining good
employment relations. Such behaviour could include, but is not limited to:

e bad behaviour, such as fighting or drunkenness

e unsatisfactory work performance

e harassment, victimisation or bullying

e misuse of company facilities (for example e-mail and internet)

e poor timekeeping

e unauthorised absences

e repeated or serious failure to follow instructions

Acts which constitute gross misconduct are those resulting in a serious breach of
contractual terms. Examples of gross misconduct might include:

e theft or fraud

e physical violence or bullying

o deliberate and serious damage to property

e serious misuse of the Authority’s property or name

o deliberately accessing pornographic, offensive or obscene material

e unlawful discrimination or harassment

e bringing the Authority into serious disrepute

e serious incapacity at work brought on by misuse of alcohol or illegal drugs
e causing loss, damage or injury through serious negligence

e a serious breach of health and safety rules

e a serious breach of confidence

Time limits

Time limits applicable to the different stages of the procedure are set out in the
guidance below. These may be varied by mutual agreement.

Initiating formal disciplinary action

For apparent cases of misconduct, where, in the judgement of the line manager the
issue is one which would not result in a formal sanction greater than a written warning,
the disciplinary procedure may be initiated by the line manager, who will ensure that
an investigation will be conducted by themselves or another appropriate manager.
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21.

Where, in the line manager’s judgement, the sanction could be greater than a written
warning, the procedure should be initiated by a manager not lower than the Station
Manager who will ensure that an investigation will be conducted by themselves or
another appropriate manager.

Where there are issues of performance including poor attendance, account should be
taken of the outcome of the review of the PDR, which is designed to offer support and
assistance. In these cases the disciplinary process should only be used where actions
to remedy unsatisfactory performance, based on the developmental PDR, are not
proving effective.

Investigation

An investigation should be carried out to establish the facts promptly. It is important to
keep a written record for later reference. Having established the facts, the manager will
decide whether to drop the matter or deal with it in accordance with the procedure,
which may include reference back to the informal stage. Where necessary technical
expertise relevant to the case should also be made available.

Where the employee is to be interviewed as part of an investigation they should be
advised of the purpose of the meeting in advance and that they may be accompanied.
When making these arrangements this should not frustrate the investigation.

Information for the employee before a disciplinary hearing

In advance of any disciplinary hearing the manager will write to the employee. The
letter should contain enough information for the employee to fully understand the case
against them with all relevant details (e.g. dates, times, location, etc.) and the reasons
why this is not acceptable. If the employee has difficulty reading, or if English is not
their first language, the manager should explain the content of the letter to them orally.
The letter should also invite the employee to a hearing at which the problem can be
discussed, and it should inform the employee of their right to be accompanied at the
meeting (see Para 1.10). The employee will be given copies of any documents that will
be produced at the hearing.

At all stages employees shall be fully informed.
Hearings

The timing and location of the hearing should where practicable be agreed with the
employee and/or their representative. The length of time between the written
notification and the hearing should be long enough to allow the employee and/or their
representative to prepare and shall in any event be not less than:

e seven days for first formal stage

e ten days for the second stage

e twenty-one days for the third stage

The manager should hold the hearing in a private location and ensure both that there
will be no interruptions, and that the employee feels the issue is being treated
confidentially.
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At the hearing, the process will be explained to the employee. The case against the
employee will be stated including the evidence. The employee and/or their
representative will be given every opportunity to set out their case and answer any
allegations that have been made. The employee will also be allowed to ask questions,
present evidence and/or information, call witnesses, and character withesses where
appropriate and be given an opportunity to raise points about any information provided
by witnesses.

An employee and/or their representative who cannot attend a hearing should inform
the manager in advance, as soon as possible. If the employee fails to attend through
circumstances outside their control, and unforeseeable at the time the hearing was
arranged (e.g. illness), the manager should arrange another hearing. A decision may
be taken at a hearing in the employee’s absence if they fail to attend the rearranged
hearing without good reason. An employee’s representative may attend on their
behalf, if the employee is unable to attend. If an employee’s representative cannot
attend on a proposed date, the employee has a statutory right to suggest another date
so long as it is reasonable and is not more than seven days after the date originally
proposed by the employer. This seven-day time limit may be extended by mutual
agreement.

Decision on outcome and action

Following the hearing the manager must decide whether action is justified or not.
Where it is decided that no action is justified the employee should be informed. Where
it is decided that action is justified the manager will need to consider what form this
should take. Before making any decision the employer should take account of the
employee’s disciplinary and general record, length of service, actions taken in any
previous similar case, the explanations given by the employee and other relevant
factors. The intended action must be reasonable under the circumstances.

Examples of actions the manager might choose to take are set out in paragraphs 2.2
to 2.5. It is normally good practice to give employees at least one chance to improve
their conduct or performance before they are issued with a final written warning.
However, if an employee’'s misconduct or unsatisfactory performance — or its
continuance — is sufficiently serious, for example because it is having, or is likely to
have, a serious harmful effect on the organisation, it may be appropriate to move
directly to a final written warning. In cases of gross misconduct, the employer may
decide to dismiss even though the employee has not previously received a warning for
misconduct.

Following the meeting/hearing the decision should be confirmed in writing as soon as
possible, within seven days. The decision shall include a description of the nature of
the issue, any required remedial action and the timescale for improvement. Except in
cases of dismissal, where the issues relate to performance and in other cases where
appropriate the decision shall include the following:

e the improvement that is required

e the timescale for achieving this improvement

e areview date

o all support the employer will provide to assist the employee
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Employees should also be informed that if there is no improvement, further stages,
leading ultimately to dismissal, may be invoked.

Level of management

The lowest levels of line management who can take action within the procedure is in
accordance with the role maps. The lowest level at the informal stage would be the
crew manager. Subject to training, competence, and levels of delegated authority, the
formal stages are as follows:

Investigation Conduct hearing/take action
Formal stage 1 Watch Manager Station manager*
Formal stage 2 Station Manager Group Manager
Formal stage 3 Group Manager Area/Brigade Manager

*In cases of unsatisfactory performance and absence it is appropriate for a Watch
Manager to inform the employee that a failure to improve could lead to disciplinary
action being taken.

Where the manager who would normally deal with the issue cannot be available, or,
there may be a conflict of interest, another manager at the same or higher level,
should be appointed to deal with the case. Where the procedure has reached the
second formal stage or higher, the hearing should be conducted by a manager who is
not the investigating manager but is at the same or higher level. The investigating
manager would normally present the management case at the second and third formal
stages.

Representation

Employees have a statutory right to be accompanied by a fellow employee or trade
union official of their choice at all formal stages of the procedure.

In addition, it is good practice for employees to be provided with the opportunity to be
accompanied at the investigation stage although this should not frustrate the process.

Fellow employees or trade union officials do not have to accept a request to
accompany an employee, and they should not be pressurised to do so.

An employee or lay trade union official who has agreed to accompany a colleague
employed by the same employer is entitled to take a reasonable amount of paid time
off to fulfill that responsibility. This should cover the hearing and allow time for the
representative to familiarise themselves with the case and confer with the employee
before and after the hearing. A request for reasonable paid time off by a trade union
official to accompany an employee employed by another fire authority in the same
region shall be given due consideration by the respective employers.

Employers should cater for an employee’s disability at a meeting/hearing, they should
also cater for a representative’s disability, for example providing for wheelchair access
if necessary.

Before the meeting/hearing takes place, the employee will tell the manager who they
have chosen as a representative.
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The representative should be allowed to address the meeting/hearing in order to:

e put the employee’s case
e sum up the employee’s case
e respond on the employee’s behalf to any view expressed at the hearing

The representative can also confer with the employee during the meeting/hearing and
participate as fully as possible in the meeting/hearing, including asking witnesses
guestions. The representative has no right to answer questions on the employee’s
behalf, or to address the hearing if the employee does not wish it, or to prevent the
employer from explaining their case.

Stages of disciplinary action
Informal stage

Cases involving minor misconduct or unsatisfactory performance or attendance are
usually best dealt with informally by the line manager. A quiet word is often all that is
required. The informal approach means that minor problems can be dealt with quickly
and confidentially. Where issues involve performance, or in some cases attendance,
supportive action, reference to the PDR and specialist advice may be more
appropriate.

At this informal stage the manager should ensure that employees understand the
position, if necessary by giving them a written note. This would not form any part of
their disciplinary record but it would be filed on their Personal Record File.

There will, however, be situations where matters are more serious or where an
informal approach has been tried but isn’t working. At this point it may be appropriate
to enter the formal stages of the procedure.

First formal stage

The employee’s line manager will investigate the matter. If required a meeting/hearing
may be held at which the relevant manager will make a decision. The employee has
the right to be represented and present their case in response to management.

Where, following a disciplinary hearing an employee is found guilty of misconduct, the
usual first step would be to give them a warning setting out the nature of the
misconduct and the change in behaviour required.

The employee should be informed that the warning is part of the formal disciplinary
process and what the consequences will be of the failure to change behaviour. The
consequences could be a final written warning and ultimately, dismissal. The
employee should also be informed that they may appeal against the decision. A record
of the warning should be kept, but it should be disregarded for disciplinary purposes
after six months.

Where there are issues of performance, account should be taken of the review of the
employees PDR, which is designed to offer support and assistance whenever
possible. The disciplinary process should only be used where actions to remedy
unsatisfactory performance, based on the developmental PDR, are not proving
effective. An employee who is found to be performing unsatisfactorily should be given
a written note detailing the following:
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o the performance problem

e the improvement that is required

¢ the timescale for achieving this improvement
e areview date

o all support the employer will provide to assist the employee

The employee should be informed that failure to improve could lead to disciplinary
action being taken. A copy of the note should be kept and used as the basis for
monitoring and reviewing performance over a specified period e.g. six months.

When dealing with absence from work, it is important to determine the reasons why the
employee has not been at work. If there is no acceptable reason, the matter should be
treated as a conduct issue and dealt with as a disciplinary matter.

If the absence is due to genuine (including medically certified) illness, the issue
becomes one of performance, and the employer should take a sympathetic and
considerate approach. When thinking about how to handle these cases, it is helpful to
consider:

e how soon the employee’s health and attendance will improve;
e whether alternative work is available;

o the effect of the absence on the organisation;

e how similar situations have been handled in the past; and

o whether the illness is a result of disability in which case the provisions of the
Disability Discrimination Act 1995 will apply.

The employee should be informed that failure to improve could lead to disciplinary
action being taken. A copy of the note should be kept and used as the basis for
monitoring and reviewing performance over a specified period e.g. six months.

Second formal stage

Where there is a failure to improve or change behaviour in the timescale set at the first
formal stage, the employee may be issued with a final written warning — but only after
a further investigation and hearing. Alternatively where the offence is sufficiently
serious, action may be initiated at this stage. The final written warning will give details
and an explanation of the decision. It should warn the employee that failure to improve
or modify behaviour may lead to dismissal or to some other sanction, and advise them
of their right of appeal against the final written warning which should be disregarded for
disciplinary purposes after eighteen months. Where a lesser sanction is issued, the
same right of appeal applies.

A final written warning may only be given to an employee by their group manager or
above.

Third formal stage

Where employees fail to improve, or where the offence is sufficiently serious, following
an investigation and hearing, employees may be dismissed by their [Area
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Manager/Brigade Manager/Members of the Employing Authority]. Employees must be
told they have the right to appeal and details of the appeals process.

Alternatively where there has been a failure to improve as required or, in exceptional
cases, at the first offence, following the investigation and hearing, a decision may be
made by their Area or Brigade manager to award a sanction less than dismissal, or in
serious cases, as an alternative to dismissal. These sanctions are:

e A warning.

e Demotion (either within role or no more than one role; a demotion of more than one
role can only be done with the agreement of the employee).

o Disciplinary transfer (which should involve no loss of remuneration and unless the
employee agrees otherwise should be within the same duty system).

e Loss of pay up to a maximum of thirteen days.
Gross misconduct

If a manager considers an employee guilty of gross misconduct, and thus potentially
liable for summary dismissal, it is still important to establish the facts before taking any
action. A short period of suspension with full pay may be helpful or necessary,
although it should only be imposed after careful consideration and should be kept
under review. It should be made clear to the employee that the suspension is not a
disciplinary action and does not involve any prejudgement (see paragraph 3.5 below
on suspension).

It is a core principle of reasonable behaviour that employers should give employees
the opportunity of putting their case at a disciplinary hearing before deciding whether
to take action. This principle applies as much to cases of gross misconduct as it does
to ordinary cases of misconduct or unsatisfactory performance.

A simplified briefing note for the discipline procedure can be found at Appendix B.
General issues

Appeals

Employees who have had disciplinary action taken against them will be given the
opportunity to appeal. Employees will be allowed to appeal no later than seven days
after they have been informed of the decision.

The appeal shall be heard by a higher level of manager. Arrangements for the final
appeal stage against dismissal should be determined locally but be consistent with the
principle that the corporate level involved should be higher than the level which heard
the previous stage.

Where an employee appeals against disciplinary action taken against them they must
put their grounds of appeal in writing. The grounds of appeal will normally be one or
more of the following:

e There was a defect in the procedure.
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e The issue is not proven on the balance of probabilities.
e The disciplinary sanction was too severe.

¢ New evidence has come to light since the hearing which will have an impact on the
Decision.

Normally the Appeal Manager will conduct the appeal hearing as a rehearing (in full or
part), where this is required. Otherwise the appeal hearing will be conducted as a
review. A rehearing would normally be required in the following instances (this is not
necessarily an exhaustive list):

e There was a procedural defect at the original hearing such that the hearing was
Unfair.

¢ New evidence has come to light which needs to be heard in full.

e There is a dispute about evidence given by one or more witnesses at the original
hearing. In these cases it may be necessary to rehear the witness evidence at the
appeal.

Where the appeal hearing is conducted as a review, the Appeal Manager will have
available all the documents presented to the original hearing. They will also have a
copy of the record of the hearing, the letter confirming the outcome of the original
disciplinary hearing, the letter of appeal and all other relevant information. The Appeal
Manager will reach findings based on the documentation and the submissions at the
appeal hearing from the parties.

At the appeal hearing the employee and/or their representative will first put their case
by explaining the grounds of appeal and presenting any relevant evidence. The
management case will then be put, responding to the grounds of appeal, normally by
the manager who conducted the original hearing. Relevant witnesses may be brought
by either side, and be questioned by all parties.

The outcome of the appeal will be either:

e The case against the employee is upheld (in whole or part); the sanction will then
be the same or a lesser penalty.

e The case against the employee is not upheld.

At the final appeal against dismissal, if the employer’'s representative is legally
gualified, the employee’s representative may, if the employee wishes, also be a legal
representative.

In cases of gross misconduct dismissal will be summary following the hearing. If the
employee is reinstated on appeal, pay will be reinstated and backdated.

In other cases of dismissal, employees shall be given contractual notice of dismissal
following the hearing. Every effort will be made to conclude any appeal process within
the notice period. Where it has not been possible to conclude the appeal process
within the notice period, notice may be extended for a reasonable period with a view to
concluding the appeal process within the notice period. If the dismissal is not upheld
on appeal, the employee will be reinstated.
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In cases of sanctions other than dismissal, the sanctions should not be implemented
until any appeal process has been concluded.

3.2 Where a grievance is raised during a disciplinary procedure
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In the course of a disciplinary process, an employee might raise a grievance that is
related to the case. If this happens, the manager should consider suspending the
disciplinary procedure for a short period while the grievance is dealt with. Depending
on the nature of the grievance, the manager may need to consider bringing in another
manager to deal with the disciplinary process (see ACAS Code Para 33 and 34).

Disciplinary action against trade union representatives

Disciplinary action against a trade union representative can lead to a serious dispute if
it is seen as an attack on the union’s functions. Normal standards apply but, if
disciplinary action is considered, the case should be discussed, after obtaining the
employee’s agreement, with a senior trade union representative or permanent union
official.

Criminal offences

If an employee is charged with, or convicted of, a criminal offence not related to work,
this is not in itself reason for disciplinary action. The manager should establish the
facts of the case and consider whether the matter is serious enough to warrant starting
the disciplinary procedure. The main consideration should be whether the offence, or
alleged offence, is one that makes the employee unsuitable for their type of work.
Similarly, an employee should not be dismissed solely because they are absent from
work as a result of being remanded in custody.

Suspension

It is impossible to predict the full range of circumstances which will arise in disciplinary
cases. Emphasis will always be on a speedy and fair resolution. In some cases it may
be appropriate to suspend an employee from the workplace while an investigation or
preparation for a disciplinary hearing takes place.

If an employee is to be suspended they should be informed of the reasons for the
suspension, that suspension is not disciplinary action, and that they will be asked to
return to work for an investigative meeting or disciplinary hearing as soon as possible.
It is also appropriate at this stage to discuss any conditions which will apply during the
period of suspension, for example, communications channels, availability to attend
meetings, facilities to meet with their representative, etc.

Where an employee is suspended they will receive full pay unless they commence sick
leave in which case their pay will be in accordance with the rules of the sick pay
scheme.

Full pay for those employees on the retained duty system will be calculated on the
basis of their retained payments averaged over a twelve-week period.



Appendix A
Other legal issues

It should be noted that the appeal stage against dismissal or other serious sanction
short of dismissal is part of the statutory procedure and if the employee pursues an
employment tribunal claim the tribunal may reduce any award of compensation if the
employee did not exercise the right of appeal.

Managers and employees will normally be expected to go through the dismissal and
disciplinary procedure unless they have reasonable grounds to believe that by doing
so they might be exposed to a significant threat, such as violent, abusive or
intimidating behaviour, or they will be harassed. There will always be a certain amount
of stress and anxiety for both parties when dealing with any disciplinary case, but this
exemption will only apply where the employer or employee reasonably believes that
they would come to some serious physical or mental harm; their property or some third
party is threatened or the other party has harassed them and this may continue.

Equally, the procedure does not need to be followed if circumstances beyond the
control of either party prevent one or more steps being followed within a reasonable
period. This will sometimes be the case where there is a long-term illness or a long
period of absence abroad but in the case of managers, wherever possible they should
consider appointing another manager to deal with the procedure.



A SIMPLIFIED BRIEFING NOTE FOR THE DISCIPLINE PROCEDURE

This note is for guidance only. It does not form part of the disciplinary procedure or
the employment contract of any person covered by the Grey Book. It is not to be used
as an aid to interpreting the meaning of the procedure itself. The procedure must be
referred to and used if any issues come up that are covered by it.

First formal stage

Initiate

1.

This stage should be used in performance/attendance cases where informal support
and action based on the Personal Development Records (PDR) has not resolved the
problem. This stage should also be used in cases of conduct where the nature of the
alleged offence may warrant a sanction no greater than a warning.

2. This stage should be conducted at Watch/Station Manager level or higher. Should the
employee’s line manager be at Watch/Station Manager level or above, this stage will
be initiated at a higher level of line manager, see paragraphs 1.4 and 1.9 of the
guidance.

Investigate

3. The Watch/Station Manager or higher shall:
¢ Initiate, conduct or delegate an appropriate investigation.

e The employee shall be notified in writing immediately of the investigation and the
nature and details of the case. However in exceptional circumstances that
notification may be delayed.

e Keep arecord.

e Ensure the investigation is completed in good time.

4.  Upon completion of the investigation the Watch/Station Manager or higher shall notify
the employee of the outcome of the investigation and decide from the following what
action to take:

e Drop the matter

o Deal with the matter on an informal basis

e Proceed to a stage 1 hearing

o Refer the case to the stage 2 or 3 process

Hearing

5. The employee shall be given a minimum of seven days’ notice of a hearing. The letter

should contain enough information for the employee to fully understand the case
against them with all relevant details and the reasons why this is unacceptable. The
notification should also include copies of all the evidence/information relevant to the
hearing. The employee will be advised of their right to be accompanied at the hearing.



The Station Manager or higher shall preside at the hearing and shall first explain the
process, the case against the employee and go through the evidence/information that
has been gathered.

The Station Manager or higher shall consider the employee’s case in full.

At the conclusion of the hearing the Station Manager or higher shall decide from the
following what action to take:

e Drop the matter.
e Deal with the matter on an informal basis.

e Take appropriate action, which will depend in particular on whether the issue is one
of conduct, performance or attendance.

¢ In conduct cases a warning may be issued which may remain on the employee’s
record for six months.

Decision

9.

10.

11.

12.

The employee shall receive the decision of the hearing in writing. This should be as
soon as possible after the conclusion of the hearing and in any event within seven
days.

Where a warning is issued the Station Manager or higher shall inform the employee, in
writing, of the decision. At the same time the employee will also be advised of the
appeal process.

The employee should appeal within seven days of receiving the warning. The notice of
appeal must be in writing and should specify one or more of the grounds of appeal set
out in paragraph 3.1 of the Guidance.

The appeal hearing shall be arranged at the next level. The employee shall be given
not less than 10 days notice of the appeal hearing.



Second formal stage

Initiate

1.

This stage should be used in performance/attendance cases where support and action
based on the PDR has not resolved the problem. This stage should also be used in
cases of conduct where the nature of the alleged offence may warrant a sanction no
greater than a final written warning.

2. This stage should be conducted at Group Manager level or higher. Should the
employee’s line manager be at Group Manager level or above this stage will be
initiated at a higher level of line manager, see paragraphs 1.4 and 1.9 of the Guidance.

Investigate

3.  The Group Manager or higher shall:
¢ Initiate, conduct or delegate an appropriate investigation.

e The employee shall be notified in writing immediately of the investigation and the
nature and details of the case. However in exceptional circumstances that
notification may be delayed.

e Keep a record.

e Ensure the investigation is completed in good time.

4, Upon completion of the investigation the Investigating Manager shall notify the
employee of the outcome of the investigation and decide from the following what
action to take:

e Drop the matter.

e Deal with the matter on an informal basis.

o Refer the matter to a stage 1 hearing.

e Proceed with a stage 2 hearing.

e Proceed with a stage 3 hearing.

Hearing

5.  The employee shall be given a minimum of ten days’ notice of a hearing. The letter
should contain enough information for the employee to fully understand the case
against them with all relevant details and the reasons why this is unacceptable. The
notification should also include copies of all the evidence/information relevant to the
hearing. The employee will be advised of their right to be accompanied at the hearing.

6. A Group Manager or higher (independent of the Investigating Manager) shall preside
at the hearing.

7. The management case against the employee will be presented, normally by the
Investigating Manager.

8. The employee and/or their representative will present the employees case.



10.

The Presiding Manager shall consider the evidence/information presented.

At the conclusion of the hearing the Presiding Manager shall decide from the following
what action to take:

e Drop the matter.

e Deal with the matter on an informal basis.

e Take appropriate action, which may include a sanction no greater than a final
written warning (to remain on the employee personal record file for no longer than
eighteen months), or a lesser sanction.

Decision

11.

12.

13.

14.

The employee shall receive the decision of the hearing in writing. This should be as
soon as possible after the conclusion of the hearing and in any event within seven
days.

Where a final written warning or other sanction is issued, the Presiding Manager shall
inform the employee, in writing, of the decision. At the same time the employee will
also be advised of their rights of appeal.

The employee should appeal within seven days of receiving the warning. The notice of
appeal must be in writing and should specify one or more of the grounds of appeal set
out in paragraph 3.1 of the guidance.

The appeal hearing shall be arranged at the next level. The employee shall be given
not less than ten days’ notice of the appeal hearing.



Third formal stage

Initiate

1.

This stage should be used in all cases where the employee is subject to a final written
warning and/or where the alleged offence is sufficiently serious that it may warrant
dismissal or other sanction short of dismissal.

2. This stage should be conducted at Area Manager level or higher. Should the
employee’s line manager be at Area Manager level or above this stage will be initiated
at a higher level of line manager, see paragraphs 1.4 and 1.9 of the guidance.

Investigate

3.  The Area/Brigade Manager shall:
¢ Initiate, conduct or delegate an appropriate investigation.

e The employee shall be notified in writing immediately of the investigation and the
nature and details of the case. However in exceptional circumstances that
notification may be delayed.

e Keep arecord.

e Ensure the investigation is completed in good time.

4. Upon completion of the investigation the Investigating Manager shall notify the
employee of the outcome of the investigation and decide from the following what
action to take:

e Drop the matter.

e Deal with the matter on an informal basis.

o Refer the matter to a stage 1 or 2 hearing as appropriate.

e Proceed with a stage 3 hearing.

Hearing

5.  The employee shall be given a minimum of twenty-one days’ notice of a hearing. The
letter should contain enough information for the employee to fully understand the case
against them with all relevant details and the reasons why this is unacceptable. The
notification should also include copies of all the evidence/information relevant to the
hearing. The employee will be advised of their right to be accompanied at the hearing.

6.  An Area/Brigade Manager or higher (independent of the Investigating Manager) shall
preside at the hearing.

7. The management case against the employee will be presented, normally by the
Investigating Manager.

8. The employee and/or their representative will present the employees case.

9.  The Presiding Manager shall consider the evidence/information presented.



10. At the conclusion of the hearing the Presiding Manager shall decide to:
e Drop the matter.
e Deal with the matter on an informal basis.

e Take appropriate action, which may include dismissal or other action short of
dismissal.

Decision

11. The employee shall receive the decision of the hearing in writing. This should be as
soon as possible after the conclusion of the hearing and in any event within seven
days.

12. Where the employee is dismissed or an alternative disciplinary sanction is issued the
Presiding Manager shall inform the employee, in writing, of the decision. At the same
time the employee will also be advised of the appeal process.

13. The employee should appeal within seven days of receiving the warning. The notice of
appeal must be in writing and should specify one or more of the grounds of appeal set
out in paragraph 3.1 of the Guidance.

14. The appeal hearing shall be arranged at the next level. The employee shall be given
not less than ten days’ notice of the appeal hearing.



ACAS Code of Practice

Disciplinary practice and procedures in employment

This Code from pages one to five is issued pursuant to section 6(1) and (8) of the
Employment Protection Act 1975 and comes into effect, by order of the Secretary of State,
on 20 June, 1977.

A failure on the part of any person to observe any provision of a Code of Practice
shall not of itself render him liable to any proceedings; but in any proceedings before
an industrial tribunal or the Central Arbitration Committee any Code of Practice
issued under this section shall be admissible in evidence, and if any provision of
such a Code appears to the tribunal or Committee to be relevant to any question
arising in the proceedings it shall be taken into account in determining that question.

(Employment Protection Act 1975 section 6(11).)



The statutory provisions listed below referred to in this Code have been repealed and re-
enacted as provisions of the Employment Protection (Consolidation) Act 1978, as follows:

0] The Contracts of Employment Act 1 972 (as amended by the Employment Protection
Act 1975) has been replaced by Section 1 of the 1978 Act. (Para 3 of the Code, and
footnote to page 1.)

(i) The Trade Union and Labour Relations Act 1974 Schedule 1 para 21(4), as amended
by the Employment Protection Act 1975 Schedule 16 Part Ill has been replaced by
Section 6 7(2) of the 1 978 Act. (First footnote to page 2.)

The substance of the provisions has remained unchanged.
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INTRODUCTION

This Code supersedes paragraphs 130 to 133 (inclusive) of the Code of Practice in effect
under Part 1 of Schedule Ito the Trade Union and Labour Relations Act 1974, which
paragraphs shall cease to have effect on the date on which this Code comes into effect.

1. This document gives practical guidance on how to draw up disciplinary rules
and procedures and how to operate them effectively. Its aim is to help
employers and trade unions as well as individual employees - both men and
women - wherever they are employed regardless of the size of the organisation
in which they work. In the smaller establishments it may not be practicable to
adopt all the detailed provisions, but most of the features listed in paragraph
10 could be adopted and incorporated into a simple procedure.



Why have disciplinary rules and procedures?

2

Disciplinary rules and procedures are necessary for promoting fairness and order in
the treatment of individuals and in the conduct of industrial relations. They also assist
an organisation to operate effectively. Rules set standards of conduct at work;
procedure helps to ensure that the standards are adhered to and also provides a fair
method of dealing with alleged failures to observe them.

It is important that employees know what standards of conduct are expected of them
and the Contracts of Employment Act 1 972 (as amended by the Employment
Protection Act 1 975) requires employers to provide written information for their
employees about certain aspects of their disciplinary rules and procedures.*

The importance of disciplinary rules and procedures has also been recognised by the
law relating to dismissals, since the grounds for dismissal and the way in which the
dismissal has been handled can be challenged before an industrial tribunal.** Where
either of these is found by a tribunal to have been unfair the employer may be
ordered to reinstate or re-engage the employees concerned and may be liable to pay
compensation to them.

*Contracts of Employment Act 1972 S.4(2) as amended by Employment Protection Act Schedule 1 6
Part Il requires employers to provide employees with a written statement of the main terms and
conditions of their employment. Such statements must also specify any disciplinary rules applicable to
them and indicate the person to whom they should apply if they are dissatisfied with any disciplinary
decision. The statement should explain any further steps which exist in any procedure for dealing with
disciplinary decisions or grievances. The employer may satisfy these requirements by referring the
employees to a reasonably accessible document which provides the necessary information.

*The Trade Union and Labour Relations Act 1974 Schedule | para 21(4), as amended by the
Employment Protection Act 1 975 Schedule 16 Part Il specifies that a complaint of unfair dismissal
has to be presented to an Industrial Tribunal before the end of the 3 - month period beginning with the
effective date of termination.



Formulating policy

5

Rules

Management is responsible for maintaining discipline within the organisation and for
ensuring that there are adequate disciplinary rules and procedures. The initiative for
establishing these will normally lie with management. However, if they are to be fully
effective the rules and procedures need to be accepted as reasonable both by those
who are to be covered by them and by those who operate them. Management should
therefore aim to secure the involvement of employees and all levels of management
when formulating new or revising existing rules and procedures. In the light of
particular circumstances in different companies and industries trade union officials*
may or may not wish to participate in the formulation of the rules but they should
participate fully with management in agreeing the procedural arrangements which will
apply to their members and in seeing that these arrangements are used consistently
and fairly.

It is unlikely that any set of disciplinary rules can cover all circumstances that may
arise: moreover the rules required will vary according to particular circumstances
such as the type of work. working conditions and size of establishment. When
drawing up rules the aim should be to specify clearly and concisely those necessary
for the efficient and safe performance of work and for the maintenance of satisfactory
relations within the workforce and between employees and management. Rules
should not be so general as to be meaningless.

Rules should be readily available and management should make every effort to
ensure that employees know and understand them. This may be best achieved by
giving every employee a copy of the rules and by explaining them orally. In the case
of new employees this should form part of an induction programme.

Employees should be made aware of the likely consequences of breaking rules and
in particular they should be given a clear indication of the type of conduct which may
warrant summary dismissal,

Essential features of disciplinary procedures

9

Disciplinary procedures should not be viewed primarily as a means of imposing
sanctions. They should also be designed to emphasise and encourage
improvements in individual conduct.

*Throughout this Code, trade union official has the meaning assigned to it by S.30(1) of the Trade Union and Labour Relations
Act 1974 and means, broadly, officers of the union, its branches and sections. and anyone else, including fellow employees,
appointed or elected under the union’s rules to represent members.



10

Disciplinary procedures should:

(a) Be in writing.

(b) Specify to whom they apply.

(© Provide for matters to be dealt with quickly.

(d) Indicate the disciplinary actions which may be taken.

(e) Specify the levels of management which have the authority to take the
various forms of disciplinary action, ensuring that immediate superiors do not

normally have the power to dismiss without reference to senior management.

0] Provide for individuals to be informed of the complaints against them and to
be given an opportunity to state their case before decisions are reached.

(9) Give individuals the right to be accompanied by a trade union representative
or by a fellow employee of their choice.

(h) Ensure that, except for gross misconduct, no employees are dismissed for a
first breach of discipline.

0] Ensure that disciplinary action is not taken until the case has been carefully
investigated.

()] Ensure that individuals are given an explanation for any penalty imposed.

(k) Provide a right of appeal and specify the procedure to be followed.

The procedure in operation

11

12

When a disciplinary matter arises, the supervisor or manager should first establish
the facts promptly before recollections fade, taking into account the statements of
any available witnesses. In serious cases consideration should be given to a brief
period of suspension while the case is investigated and this suspension should be
with pay. Before a decision is made or penalty imposed the individual should be
interviewed and given the opportunity to state his or her case and should be advised
of any rights under the procedure, including the right to be accompanied.

Often supervisors will give informal oral warnings for the purpose of improving
conduct when employees commit minor infringements of the established standards of
conduct. However, where the facts of a case appear to call for disciplinary action,
other than summary dismissal, the following procedure should normally be observed:

€) In the case of minor offences the individual should be given a formal oral
warning or if the issue is more serious, there should be a written warning
setting out the nature of the offence and the likely consequences of further
offences. In either case the individual should be advised that the warning
constitutes the first formal stage of the procedure.

(b) Further misconduct might warrant a final written warning which should contain
a statement that any recurrence would lead to suspension or dismissal or
some other penalty, as the case may be.



13

14

15

(c)

The final step might be disciplinary transfer, or disciplinary suspension without
pay (but only if these are allowed for by an express or implied condition of the
contract of employment), or dismissal, according to the nature of the
misconduct. Special consideration should be given before imposing
disciplinary suspension without pay and it should not normally be for a
prolonged period.

Except in the event of an oral warning, details of any disciplinary action should be
given in writing to the employee and if desired, to his or her representative. At the
same time the employee should be told of any right of appeal, how to make it and to

whom.

When determining the disciplinary action to be taken the supervisor or manager
should bear in mind the need to satisfy the test of reasonableness in all the
circumstances, So far as possible, account should be taken of the employee’s record
and any other relevant factors.

Special consideration should be given to the way in which disciplinary procedures are
to operate in exceptional cases. For example:

(@)

(b)

(©)

Employees to whom the full procedure is not immediately available.
Special provisions may have to be made for the handling of disciplinary
matters among nightshift workers, workers in isolated locations or depots or
others who may pose particular problems for example because no one is
present with the necessary authority to take disciplinary action or no trade
union representative is immediately available.

Trade union officials. Disciplinary action against a trade union official can
lead to a serious dispute if it is seen as an attack on the union’s functions.
Although normal disciplinary standards should apply to their conduct as
employees, no disciplinary action beyond an oral warning should be taken
until the circumstances of the case have been discussed with a senior trade
union representative or full-time official.

Criminal offences outside employment. These should not be treated as
automatic reasons for dismissal regardless of whether the offence has any
relevance to the duties of the individual as an employee. The main
considerations should be whether the offence is one that makes the individual
unsuitable for his or her type of work or unacceptable to other employees.
Employees should not be dismissed solely because a charge against them is
pending or because they are absent through having been remanded in
custody.



Appeals

16

17

Grievance procedures are sometimes used for dealing with disciplinary appeals
though it is normally more appropriate to keep the two kinds of procedure separate
since the disciplinary issues are in general best resolved within the organisation and
need to be dealt with more speedily than others. The external stages of a grievance
procedure may however, be the appropriate machinery for dealing with appeals
against disciplinary action where a final decision within the organisation is contested
or where the matter becomes a collective issue between management and a trade
union.

Independent arbitration is sometimes an appropriate means of resolving disciplinary
issues. Where the parties concerned agree, it may constitute the final stage of
procedure.

Records

18

19

Records should be kept. detailing the nature of any breach of disciplinary rules, the
action taken and the reasons for it, whether an appeal was lodged, its outcome and
any subsequent developments. These records should be carefully safeguarded and
kept confidential.

Except in agreed special circumstances breaches of disciplinary rules should be
disregarded after a specified period of satisfactory conduct.

Further action

20

Rules and procedures should be reviewed periodically in the light of any
developments in employment legislation or industrial relations practice and, if
necessary, revised in order to ensure their continuing relevance and effectiveness.
Any amendments and additional rules imposing new obligations should be introduced
only after reasonable notice has been given to all employees and, where appropriate,
their representatives have been informed.



