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GUIDANCE ISSUED BY THE SECRETARY OF STATE

At the previous meeting, Group members asked for an explanation of the difference between informal and formal (non-statutory and statutory) guidance.  With the assistance of the Department’s legal advisers the following has been prepared.  Stakeholders are free, of course, to take their own advice on these matters.
Informal (i.e. non-statutory) guidance is just that, non-binding advice which is intended to assist decision-taking authorities in the exercise of their statutory duties.  It suggests steps which might be taken; factors which could be taken into account and procedures which could be followed to deliver specified steps of administration, or policy delivery.

Statutory (i.e. formal) guidance, sets out specific, mandatory requirements on a local authority and/or other parties or may give factors to which the recipient should have regard in the exercise of their statutory powers.  This guidance would be made in exercise of powers conferred on the Secretary of State by primary legislation and in secondary legislation. In many cases the statutory guidance would normally be subject to consultation with interested parties when in draft form.

Its advantage over a statutory instrument, for example, lies in its ease of amendment and the shorter time needed to make any changes.  

An example of statutory guidance is that provided for in Rule LA10 of the Firefighters’ Pension Scheme 1992 (Part 13, rule 10 of the 2006 Scheme) which requires a fire and rescue authority to have regard to guidance issued by the Secretary of State in regard to the Firefighters’ Pension Fund. This is the only such provision in the 1992 and 2006, although there are other requirements relating to the use of tables or factors prepared by the Government or Scheme Actuary.

The Courts alone can provide an authoritative interpretation of legislation and so any view on legislation expressed in any guidance, whether formal or informal, issued by the Secretary of State is subject to this.

